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CURRENT TOPICS 


Viscount Caldecote 

In THE JOURNAL of 26th January, 1946 
(vol. 90, p. 35), we recorded the regret of the legal profession 
at the resignation on account of ill-health of Lord CALDECOTI 
from the office of Lord Chief Justice. It is with sorrow that 
we now mark his passing away on 11th October, 1947, at 
the age of seventy-on It will be of interest to readers 
of this journal that his father was a well-known Bristol 
solicitor. The length of time for which he held high offices 
in the judicature constituted something of a record. Certainly 
no one has been twice Attorney-General and thrice Solicitor 
General since the reign of Henry VII. Be it added that he 
undertook those offices with distinction. He was Solicitor- 
General from 1922 to 1928, with a few months’ interval in 
1924, and Attorney-General from 1928 to 1929 and from 
1932 to 1936. After an interval during which he _ held 
political office as Minister for Co-ordination of Defence and 
Secretary of State for the Dominions, he became Lord Chan- 
cellor in 1939 and held that office until 1940, when he became 
Lord Chief Justice. He was called to the Bar by the Inner 
Temple in 1899 and took silk in 1914. In the 1914-18 war 
he served in the Naval Intelligence Division of the Admiralty. 
In 1918 he became head of the Naval Law Branch in the 
Admiralty, and in 1919 he became representative of the 
Admiralty on the War Crimes Committee. He was created 
a viscount in 1939. Those solicitors who wished their 
cases to be presented with simplicity and vigorous directness 
of expression sought Thomas Inskip. An_ outstanding 
example of dignity was his manner of conducting the litigation 
which led to the passing of the Sunday Entertainments 
Act, 1932. An ardent supporter of the established Church, 
he was Chancellor of the Diocese of Truro from 1920 to 1922, 
a member of the House of Laity of the Church Assembly, 
and President of the National Church League. He lived a 
life of Christian worth and dignity and leaves behind him an 
honoured 
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Lord Moncrieff 
AFTER littl: more than six months’ tenure of the office of 
Lord Justice Clerk, The Hon. Lorp ALEXANDER MONCRIEFF, 
F.R.S.E., senior judge of the Court of Session in Scotland, 
has retired on the ground of ill-health. We wish him a speedy 
restoration to health and a happy retirement. Lord Moncrieft 
1870, the son of Alexander Moncrieff, Advocate 
and Sheriff of Ross and Cromarty. He himself was called to 
the Bar at the twenty-four, took silk in 1912 and 
became a Senator of the College of Justice in Scotland in 1926. 
For the benefit of English readers the College of Justice 
consists of those persons who take part in the administration 
of justice in the Court of Session in Scotland, the canon law 


was born in 


age of 


10 


status of a collegi having been conferred uy 

Pope Paul III. The Lord Justice Clerk is the se 

officer in Scotland. The Lord President is the fi 

presides over the first division of the Court of Sessi 

Lord Justice Clerk presides over the se 
] 


I 
Moncrieff is succeeded by Mr. G. R. THOMSON 
until recently Lord Advocate. 


ond divi 
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Judge Hildesley, K.C. 
fifteen vears’ service as chairman of 
i His Honour Judge ALFRED 
announced his resignation on 7th October, for rea 
Alfred Hildesley was called to the Bar by the In 
in 1898, at the age of twenty-five. He tool 
and was appointed one of His Majesty Jud 
Courts in 1931, his circuit being No. 33 (Essex 
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of his skill in handling a com1 


i subtle point arising on a bill of 


from another point of view than that 
talent, for born and brought up in Manel 
naturally Northern Circuit as his ‘‘ bea 
there was plenty of commercial work on which to 
Jud e Hildesley is a judge before whom it 1 
and it is to be hoped that the Bench will 
time to 
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be liable to be flouted. The second ground of criticism 
s not so convincing as the first. The sanctions which enforce 
bedience of a judgment or order are execution il ivil 
tters and penalties in criminal proceedings We have 
not vet re ed the ige when a judge’s finding in an extra 
judicial inquiry can be attended by sanctions, but it is 
tribute to the impartiality of our judges t heir findings 
in these inquiri e usually respected. The experience 
d wisdor I ital service t h nM ] cl 
tters, but the iestion still remains whet] i} ré 
ightly spared fr their proper functi Most peopl 
vill agree with Lord Justice [Evershed re mi 
Justice for Jurymen 
IN a case at the Central Criminal Court Oth October 
juryman applied for a day off on behalf of himself and 
ther jury members sitting with him to try a vhich had 
reached its eleventh day of hearing. The ju vn words 
re worth quoting: ‘‘ We are all of us more or les el 


worked in our offices, and when the court rises in the afternoon 
we have to go to our offices and work until eight or nine at 
eht during the week, and also have to go on Sundays to 


leal with arre: ’ This is a hardship of the law from which 


iwyers are exempt, but they can = spare 


His is the 


metimes a deed, for the juryman. 
rvice which is not adequately paid, or 


f national 
relatively speaking, paid at all, for de minimis non cural ler 
The payment is nothing in criminal cases, and only one shilling 
special 
reform 

1911, ind nothing has as vet been done to 
Jurors sit on hard seats, often without 
room to stretch their legs, for davs at a time, and, 
Mr. Justice Humphre 


remarked, they sl 
be provided with Millions of lucky people ar 
c‘empt from jury 
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SeETVICe, ana do ik 
interferences with their daily 


It may well be 


ra common juror ina civil ca ind one guinea for a 
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vs once 
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work, and the los that result 
asked whether any long-term 
justifiable, if they 
time at the expense of prolonging injustices which are near at 


} ] ) ¥<}] 
hand and ¢ iSH\ 


7 ] 
iICgIsiatlve 
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The Refresher Courses 


THE remarkable success of the 
the Council of The Law Society have held since the 


end 
f the wal published 


is illustrated in the details of a report 
of the Law Soctety’s 


was held on 27th June, 


in the September issue 1i¢ 


Courses 


last of the London Refresher 

1947. The idea dates back to 26th Sept mb 1941, when 
the secretary mentioned in a memorandum to the Council 
that a proposal for refresher courses was under consideration 
by the Legal Education Committee. The difficulties of 


Was cut and « need little 
emphasis, and the success with which a band 
lecturers under Mr. R. KE. MEGARRyY, Director of the Refresher 
with the assistance of the sub-committee, 
after course of lectures for increasing 
students, was outstanding. The total number of 
attended courses in London was 1,559, of whom 933 attended 
the day and 608 attended the 
Approximately 200 attended the courses in the 
fhe Modern Law Manual, which the sub-committec 
with Messrs. Butterworths to publish, was of considerabl 
use to ex-servicemen and to practition generally. The 
ittendance lists show that in London the attend: 
laytime lectures rose from 59 in September, 1945, to 135 in 
February, 1946, and gradually fell to 13 in March, 1947 
The rise and fall was similar in t 

In the provinces Bristol had two courses of ten weeks each 
it which an attendance of 43 and Liverpool 
had two courses each of 44 lectures, at which an attendance 
of 63 was recorded. At Leeds there were 28 solicitor students, 
and Nottingham and Sheffield each had 25. 


planning when nothing 


QO] ¢ ipabl 
Courses, produced 
numbers of 
students who 


ourse 


courses evening courses. 


provinces. 
arranged 


} 
inces at the 


1e case of the e. ening lectures 


Was 


recorded, 


SOLICITORS’ 


JOURNAL October 18, 1947 

Pretending to be a Solicitor 
will have re the series of articles 

Poor M 


Re ls’ Ne by “A Mat Lawyer.’ A novel 
mewhat elaborate method of “ pretending ”’ to be a sollte 
ontrary to the Solicitors Acts was describe 1 in the artic] 

| 28th Se pte nber Like most elaborate atter 
ty, it was also clumsy and stupid. A young 
| from behind a stationar ar, brushed against 
( A being driven in s¢ ear, and proceeded 
Jie le the road rv ther men came to 
nd there followed a scene in which the previot 
! us pedestrian took nam« nd address with 
ind of the motorist, with the expressed view of suing 
Com] LO} [he motorist consulted his solicitor 
1] few da t na in who said 
re | rm of solicitors and would be willing to arra 
romi he solicitor arranged for a second visit 
meanwhile ascertained that his visitor was not a solicit 
but rmer solicitor’s clerk who had for years been handli 
sin r fraudulent claims. On his second visit the soli 
ha mversation recorded by keeping the dictapl 
ru ith the mouthpiece ncealed. When the visitor 
he id enough, the solicitor switched off the machine a 
howed him the record, telling him it contained sufficient of 
his remarks to convict him of pretending to be a solicit 


that the solicitor then allowed him to go, a cirei 


tance which is open to strong criticism, because the criminal 
be expected to continue his depredations. ‘‘ Pretendi 
to be a solicitor ’’ is always a tempting form of business to a 
rogue, and persons caught red-handed must be prosecuted 


revent them from committing further mischief. 


Soldiers and Infants’ Contracts 


A fant is bound by a contract of apprenticeship 
service only if it 1s for his benefit \s the court expr | 
the matter in Clements L. & N.W. Ratlwayv Co. (1894 
> O.B. 482 “The question has always been whether 

0 when carefully examined in all its terms, is tor 
ben ft infant if so, the court will not allow tl! 
infa repudiate it Phe infant is therefore not complete] 
free is obligation, as in cases under the Infants’ Reliet 


Act, 1874, but only conditionally . A correspondent 


writing to 7) Times of 8th October over the signature 
S/ ra tated that his young brother was called 
up ( teen vears of age and within about three weeks he 
wrote home stating that he had signed on as a regular soldier 
for ears He had in fact, the letter stated, been offered 
civilian work, with a good uary and prospects, if he coi 


take 1 t twenty years of age His brother’s salary in thi 
em] ent would have been of great assistance in the hon 
Ca boy under twenty-one,’ the correspondent pertinent] 
asked rive an undertaking to serve for five years with 
parents’ consent and prior approval? ’’ In view of 
various statutes relating to military service, it would see! 
that an infant who repudiated an obligation which, if it wei 
ol ivilian character, he might well be entitled t » disregar 
would be guilty of the military offence of desertion. It should 


1 


War Office whether, in binding 
infants to obligations entered into without consulting the 

ind guardians, they are observing the normal rules ol 
laid down by English law for private 


b seriou ly ( nsidered Bat the 


conduct 
ividuals. 
Travellers and Innkeepers 
when in a manner of 
s, even for such ré 
and to the shops. Whether or not we are 


PHIS is an age Spt iking we are I 
elling to work 


‘ travellers 


itine purposes as tra\ 
I I 


law 1 mother matter. One recalls the incorruptible 
Mr. Pooter in “ The Diary of a Nobody,” who refused to pre- 
tend to be a “ commerciai’’ so as to have the privilege of 


entering a hostelry on a Sunday morning walk with his friends 
and consequently had to walk about for two hours while his 
friends regaled themselves inside. One recalls also the cas¢ 


of H i it Vv. Royal Hibernian Hotel, Ltd. (1946), 80 Ir. L.T. 61, 
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HE difficulty of investing capital 
safely and profitably nowadays 
makes the provision of INCOME for 
dependants more important than 


provision of CAPITAL. 


The Retirement Income Policy 
secures an income for life on attain- 
ment of a selected age, but in any 
event guaranteed for a minimum 
period of 20 years. In the event of 
death within a period of 20 years after 
the personal income had commenced, 
the remaining income payments would 
continue until the full 20 years’ 
payments had been made. 
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In the event of the death of the life 
assured before the selected age, the 
income would be paid for a fixed 
period of 20 years for the benefit of 
dependants. 

The benefits are available in units 
of income of £59 a year. 

This plan and the Widow's Income 
Policy, together with a combination 
of the two designed to secure the 
income while either the life assured 
or his wife survive the selected date, 


“BUY INCOME.” A copy will be 


sent to you on request. 
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CANCER 


MUST BE 
CONQUERE 


Many thousands of 
sufferers have benefited 
by the Campaign’s work. 


I. By new methods of 
treatment— medical, 
surgical and radio- 
logical. 


2. By earlier diagnosis. 


By control of certain 
types of the disease. 





The final objective of dis- 
covering the cause and 
cure of all forms of 
cancer is being sought by 
unremitting research. 


te FOR ANY FURTHER INFORMATION PLEASE WRITE TO THE GENERAL SECRETARY 
(DEPT. 


48) 
BRITISH EMPIRE CANCER CAMPAIGN 
11 GROSVENOR CRESCENT, S.W.| TEL.: SLOANE 5756 








Please mention “THE Souicitors’ JouRNAL ” when replying to Advertisements. 


bho 








552 THE 
referred to in our issue of 13th July, 1946 (vol. 90, p. 323), 
concerning the Irish gentleman of leisure who, in an interval 
in his daily perambulation of the streets of Dublin, insisted 
on being served with a cup of coffee in the Royal Hibernian 
Hotel. There was also the English case of R. v. Rymer 
(1877), 2 O.B.D. 136, in which it was held that a person who 
lived about half a mile away from a public-house which he 
frequented was not a traveller. At the West Riding Quarter 
Sessions held at Wakefield on 9th October, an innkeeper was 
fined {20 on each of three summonses charging him with 
refusing accommodation to travellers without lawful excuse 
in October and November, 1946, and March, 1947. The 
chairman observed that the defendant had refused to receive 
three respective parties at a time when he had room in his 
house. Circumstances might still exist, he said, in which the 
obligations of people who kept inns remained as great as ever, 
certainly as regards accommodation. 


Release of Deposit 

A USEFUL piece of advice to solicitors acting for purchasers 
is contained in the September issue of the Law Soctety’s 
Gazette. Estate agents have drawn the attention of the 
Council of The Law Society to the practice of vendors’ solicitors 
asking agents holding deposits as stakeholders to account after 
completion for deposits, on the authority, so far as the pur- 
chasers are concerned, of a signed request by the purchasers’ 
solicitors which is either not on headed notepaper or is on 
the vendors’ solicitors’ notepaper. It is stated that this is 
presumably because the purchasers’ solicitors have omitted 
to take with them their own firm’s notepaper on attending 
to complete. The Council express the opinion that pur- 
chasers’ solicitors should endeavour to adhere to the correct 
practice of typing the authority for the release of a deposit 
on the firm’s notepaper. 


The Road Committee’s Report 

CAREFUL study of the Final Report of the Committee on 
Road Safety will be necessary before official action can be 
taken on all its recommendations. Some action can, however, 
be taken at once on the less controversial parts of the report. 
It is difficult to imagine that any serious criticism can be made 
of the proposals to ensure stricter supervision of the condition 
of vehicles, which seem carefully considered and not a whit 
excessive. It is suggested that vehicles should be periodically 
inspected in publicly owned testing stations, and _ that 
permanent stations should be set up in towns where the 
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number of vehicles registered within a radius of eight miles 
approat hes 20,000. Other places would be served by mobil 
testing stations. There would be routine inspections not 
more than twice yearly, and vehicles would also be liable to be 
called in for testing if suspected of being unserviceable, 
irrespective of whether or not they had been involved in an 
accident. New vehicles, excluding omnibuses, would not 
have to be tested for six months. If a vehicle passed the 
inspection tests the driver would receive a certificate, but if 
it failed it would have a stop notice pasted on the windscreen 
and the driver would receive a form indicating the fault or 
faults and telling him to bring the vehicle for another 
inspection within a stated period. The number of accidents 
resulting from defective brakes and steering alone would 
justify these proposals. For similar reasons the proposal that 
direction indicators and stop lights should be compulsory 
seems salutary. 
Cyclists and Pedestrians 

A MORE controversial feature of the report is the series of 
recommendations with regard to the conduct of pedestrians 
and cyclists on the roads. It is suggested that a number of 
new criminal offences should be created as follows: failure 
to conform with the signal of a police officer regulating 
trafhi impeding the free flow of traffic which has been 
signalled by a police officer or a traffic light, and disregard 
of pavement guard rails. A little less controversial is the pro 
posal that cyclists should be liable to prosecution for reckless 
or careless driving. It is further suggested that they should 
be required to report to the police accidents in which personal 
injury is caused. The police, it is proposed, should have 
powers to stop pedal cyclists similar to their present powers of 
stopping motor drivers. The majority of the members of 
the committee, with only two dissentients, reject the proposal 
that cycles should be registered, on the ground that the 
administrative burden involved would be too heavy. The 
Pedestrians’ Association issued a statement immediately on 
publication of the report stating that it will resist any proposal 
to create further ‘ offences’ until the present safety laws, 
particularly the observance of pedestrian crossings by motorists, 
are properly enforced, and until speed is brought under 
proper control. It added that because of the greater practical 
difficulty of securing a conviction against a motorist, there 
would be a dangerous temptation for the police to concentrate 
attention on the more vulnerable pedestrians, and that it would 
be the elderly and the infirm who would inevitably provide 
the greatest number of cases of “ guilt.’’ 


TORTFEASORS—II 


(Concluded from p. 538) 


NATURALLY, each case of apportionment or contribution 
under s. 6 (2) of the Law Reform Act, 1935, must depend 
entirely on its own facts, but it is, nevertheless, instructive for 
the practitioner to observe how the subsection has been applied 
in reported Cases. 

Tucker, J., in Rippon v. Port of London Authority and 
Russell |1940) 1 K.B. 858, was concerned with an action against 
the P.L.A. as de facto occupiers of a dry dock, and against 
ship repairers who were using the do k, in respect of injuries 
sustained by the plaintiff through the defective condition of 
certain steps leading into the dock. It was found that there 
had been breaches of two statutory duties, one the respon- 
sibility of the P.L.A. and one which was imposed on the 
ship repairers by regulations which merely deemed them to 
be the oc upiers. The learned judge seized on this circum- 
stance and apportioned the damages in the proportion of 
three to one on the ground that the P.L.A. were in substance 
the occupiers, whereas the ship repairers were so only by a 
statutory notional occupancy. (The casual reader should 
beware of a misprint in the headnote: “‘second”’ in line 5 on 
page 859 should apparently be “ first.’’) 

in Croston v. Vaughan, reported on appeal at 1938] 1 K.B. 
540, Porter, J., as he then was, finding (to adopt Greer, L.J.’s 
reading of his judgment) that one driver concerned in a running 


down case had been negligent in two respects, namely, not 
stopping in time and not giving an adequate signal, whereas 
another driver involved in_ the accident had been 
guilty of only one fault, proceeded to apportion the damages 
which he awarded to an injured passenger in one of the cars 
in the proportion of two to one. 

In each of these two cases it seems that the measure of 
responsibility taken has been rather a comparison of the 
respective degrees of legal liability of the tortfeasors than th« 
purely causal test insisted on by Hilbery, J. To this extent 
they may be taken as exemplifying the view of Hallett, J., 
in the Weaver case (see 91 SOL. | ie 538). 

One of the defendants in Daniel v. Rickett, Cockerill & Co. 
1938} 2 K.B. 322 was the occupier of premises at which coal 
was being delivered. He had, by his servant or repre- 
sentative, indicated to the coal carter a coal flap leading to 
the cellar of the house. The carter proceeded to lift the flap 
and deliver the coal, but while the flap was still removed th: 
plaintiff, an elderly passer-by, put her foot through the hole 
thus caused in the pavement and was injured. She sued both 
the coal merchant and the occupier and Hilbery, J. (following 
as far as concerned the occupier, an almost identical case 
Pickard v. Smith (1861), 10 C.B. (N.s.) 470), found that both 
had been negligent. In circumstances the learned 
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judge considered that the householder’s responsibility was 
small ‘‘ because, although that which the householder directed 
should be done must create a danger, in so far as it results in 
there being a hole in the highway, it need not, if proper 
precautions are taken, result in any danger to anybody who 
was taking reasonable care for his own safety . The respon- 
sibility rests far more on the coal merchant who, in such 
circumstances, does not take reasonable precautions to 
safeguard foot-passengers after the cellar flap has been 
opened.”” The contribution by the occupier to the coal 
merchant was accordingly fixed at one-tenth. 

Smith v. Bray (1939), 56 T.L.R. 200, was a running down 
case. Holding that each of two drivers had approached 
a crossing carelessly, Hilbery, J., thought it impossible to 
say that one was more the cause of the accident than the 
other. One might be guilty of greater want of care, but that 
did not affect causality if without the negligence of the other 
the accident would not have happened. A fair division under 
the Act was that each should pay half the damages. 
Incidentally, the contribution was in this as in other cases 
extended to the costs of defending the action, the learned 
judge acceding to the argument that “ responsibility for the 
damage "’ meant responsibility for the whole liability of the 
tortfeasor and not only for the damages awarded by the 
court. 

In Collins v. Hertfordshire County Council and A nother {1947} 
K.B. 598, Hilbery, J., had found that a hospital authority had 
allowed a dangerous system to be used for the prescription 
and preparation of drugs, and that they were responsible 
for the negligence of a person acting as resident surgical 
officer who had ordered a wrong drug from a pharmacist and 
of the pharmacist who had dispensed the drug. The operating 
surgeon who had injected the drug, however, was not under 
the control of the authority. His liability for the death of 
the patient so injected was therefore distinct from the 
hospital’s, and was founded on the fact that he had omitted 
to ensure that the mixture was the correct one. Apportioning 
the damages of £2,500 which he awarded to the patient’s 
widow, his lordship observed that right up to the very moment 
of injection and even afterwards (this was because the surgical 
officer was found not to have reacted with sufficient prompti- 
tude on certain symptoms showing themselves after the fatal 
injection) there was negligence on the part of the hospital. 
On the other hand the operating surgeon had also selected 
a late moment to take his precaution, though a moment which 
would have been effective if the precaution had then been 
taken. The learned judge felt quite unable to do otherwise 
than direct that the hospital authority and the operating 
surgeon should share equally the responsibility which was 
there up to the last moment. 

The latest case (Weaver v. Commercial Process Co., Lid., 
and Others (1947), 63 T.L.R. 400) concerned a jar containing 
nitric acid supplied by the second defendants to the first 
defendants. The plaintiff received injuries when the jar 
broke while being handled by a young employee of the first 
defendants. The judge held both defendants guilty of 
negligence, the second in that the jar which they supplied 
was cracked, and the first in that they entrusted the handling 
of the jar to a young employee without taking any special 
precautions to avoid the possible consequences. Having 
decided to apply the test of tortious responsibility and not 
that of causation, Hallett, J., ordered that the first defendants 
should bear ten per cent. of the damages and costs. 

Certainly the discretion of the judge in making an order 
under s. 6 (2) is wide, and is in most cases final, for in Jngram 
v. United Auto Service |1943| K.B. 612, the Court of Appeal 
held (following a House of Lords decision relating to the 
apportionment of loss in maritime collisions) that if it did not 
interfere with the judge's finding of fact on the question of 
liability, it ought not to disturb his estimate of the appropriate 
contribution. 

In Croston v. Vaughan, supra, the actual point decided 
by the Court of Appeal was that the provisions of s. 6 
of the Law Reform (Married Women and _ Tortfeasors) 


Act, 1935, might be invoked in an action in which both 
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tortfeasors were defendants, and that there was no necessity 
for a separate action to recover the contribution authorised 
by the section. The contribution is in fact recoverable in 
proceedings of various types. The third party procedure 
is quite commonly employed, for if there is a clear case 
against one of two possible defendants and a doubtful case 
against the other a plaintiff will still normally sue only the 
virtual certainty. Some points of practice have been judicially 
decided in this connection. 

Lean v. Alston [1947] K.B. 467 is a recent example. 
Arising out of a collision between a motor cycle and a motor 
car, an action was brought by a pillion passenger on the 
motor cycle against the owner of the car, who now wished to 
claim contribution from the estate of the driver of the motor 
cycle, the latter having been killed in the collision. The 
motor cyclist died intestate and no grant of representation to 
his estate had been applied for. The Court of Appeal, on the 
application of the car owner, notwithstanding that there had 
been no action pending between the defendant and_ the 
deceased or his widow, exercised an inherent equitable power 
to see that all appropriate interests were represented before 
the court, and appointed a representative of the deceased's 
estate upon whom a third party notice could be served. 
Scott, L.J., puts the matter on the ground of the avoidance of 
the unnecessary expense of a second action which would 
undoubtedly have lain between the tortfeasors after a 
judgment in the plaintiff’s favour. 

As in all branches of practice, the provisions of the 
Limitation Acts need to be watched in dealing with third 
party notices, and in this connection a sharp difference of 
judicial opinion is noticeable. The question at issue is the 
important one as to the date when a cause of action for 
contribution by one tortfeasor against another is deemed to 
arise. Birkett, J., in Merlihan v. A. C. Pope, Ltd. and 
Another {1946| K.B. 166, described the point as a new one. 
He allowed the Limitation Act, 1939, s. 21, to be pleaded in 
bar by a third party who was entitled to be treated as a 
public authority and against whom no proceedings had been 
taken within twelve months from the date of the alleged 
negligent act in respect of which the third party notice was 
issued. Shortly, Birkett, J., held that the cause of action 
accrued at that date and not at the subsequent date when 
the court found his co-tortfeasor, the defendant in the action, 
liable for the damage arising from the negligent act. 

Cassels, J., however, in a more recent case (Hordern 
Richmond, Ltd. v. Duncan (1947) K.B. 545) found it 
difficult to say that he would have arrived at the same 
conclusion on similar facts. He was dealing with a case 
arising out of a collision between vehicles driven respectively 
by an individual who was entitled to public authority protection 
and by the servant of a private company which was not. 
The company apprehended the possibility of being sued by 
persons who had been injured in the collision. That 
possibility had not so far materialised, but, since more than 
twelve months had passed since the accident, they sought a 
declaration that in any such action they would b» entitled to 
serve a third party notice on the “ public authority 
notwithstanding the elapsing of the limitation period. 
Cassels, J., took the view that, even though an action by the 
party injured directly against the service driver were barred, 
the issue of a third party notice would be competent. “The 
cause of action which brings a plaintiff and a defendant before 
the court in such a case as may arise out of this accident is 
negligence. The cause of action which entitles a defendant 
to bring a third party before the court is the liability of the 
third party to make contribution or to pay an In lemnity. 
That cause of action has not arisen until the liability of the 
defendant has been ascertained.’’ Accordingly the learned 
judge granted the declaration, observing that it was part of 
the equity jurisdiction and therefore very much a matter of 
the discretion of the court in the circumstances of the case 
before it. Whether a judge subsequently trying the case 
would subscribe to the view of Birkett, J., or his own he did 
not know. The limitation plea is thus still open for the 
proposed third party. 
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It remains to consider the point at issue in Apley Estates 
Co. and Others v. De Bernales and Others {[1947) Ch. 217, 
referred to ante, p. 538. Distinct from the old rule, now 
abrogated, that a judgment against one joint tortfeasor 
barred an action against another, is the rule that a release of 
one joint tortfeasor operates also as a release of the other. 
This rule dates at least from Cocke v. Jenner (1614), Hob. 66, 
and seems to be quite unaffected by the 1935 Act. The reason 
for it is again the indivisibility of a joint cause of action— 
still a valid principle where not expressly varied by statute. 
On the other hand, it was decided in Duck v. Mayeu {1892 
2 0.B. 511 that a covenant not to sue was in a different 
category from a release and did not free a joint tortfeasor. 
In the Apley case the Court of Appeal was concerned with a 
consent order which had been made by way of an agreed 
settlement of an action in tort against one of over thirty 
defendants. The order stayed the action on terms which 
included the following: “the plaintiffs... will not 
sue or continue to sue the said defendants in respect of any 
of the matters the subject matter of the said action . . . but 
this agreement shall not operate as a release of any 


CRIMINAL LAW 
LOITERING IN 
EVERY advocate at some time or other has to defend a charge 
of loitering with intent to commit a felony. Every advocate 
who has defended more than one of these cases knows how 
easy it is for the police to make a mistake with regard to a 
poorly-clad person who happens to be staying in the vicinity 
of a motor car or walking round a dwelling-house for 
perfectly proper reasons, though they are trained to distinguish 
between the legitimate and the criminal loiterer. 

For mistakes are committed. The object of the Vagrancy 
Act, 1824, s. 4, the Prevention of Crimes Act, 1871, s. 15, 
and the Penal Servitude Act, 1891, which deal with this 
class of offence, was the prevention of crime, and this is 
perhaps the most difficult part of the task of the police. Cases 
like Hartley v. Elinor (1917), 26 Cox C.C. 10, and Ledruth v. Roberts 

1937] 1 K.B. 232, show the care that the police must exercise. 

In the former case two suspicious acts separated by a forty 

minutes’ interval were held to be sufficient to establish the 

offence. In the latter case one fact, it was held, was not 
sufficient. 

The offence was created when loitering was mainly com- 
mitted by foot passengers. Horse riders were guilty in large 
numbers of robbery with violence, and the offence of loitering 
was not created to deal with them. An interesting, and 
some may think an overdone, development of the law on this 
subject occurred in Bridge v. Campbell in the Divisional 
Court on 10th July (ante, p. 459). The loitering charged 
in that case was alleged to take place in a motor van driven 
by the defendant behind a carrier’s van. It was proved that 
the defendant was “ shadowing ”’ the carrier’s van by following 
it and stopping wherever it stopped. As soon as he found 
he was observed by the police he tried to escape. He gave an 
uncorroborated explanation of his movements, but the justices 
rejected it, convicted him and sentenced him to three months’ 
imprisonment. 

The contention on behalf of the defendant in the Divisional 
Court was that it was impossible to loiter in a motor car. 
Lord Goddard thought that the contrary proposition was 
self-evident, because motor cars were now commonly used by 
thieves, and much facilitated their activities, and the court 
dismissed the appeal. 

This is, of course, sound common-sense, and in keeping 
with the spirit and object of the legislation creating the 
offence. The police would indeed be deprived of a valuable 
weapon if they could not take preventive action against motor 


The following members of the Middle Temple have been 
elected to Harmsworth law scholarships of £200 a year, tenable 
for three years : Mr.C. D. Chapman, Mr. R. D. L. Kelly, Mr. R. H. 
Widdows, Mr. J. L. J. Edwards, Mr. A. Ix. Hollings and Mr. S. W. 
Templeman. 
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cause of action of the plaintiffs . . . against the defendants 
or any of them in the said action . and shall not prejudice 
the rights of the plaintiffs to proceed with their claims 
against the other defendants.’ It was argued that the 
imposition of the stay signified that the plaintiffs could not 
recover judgment against the defendant who had settled, and 
that therefore the cause of action against him and necessarily 
against the other joint tortfeasors was extinguished. 
Morton, L.J., pointed out that this was a non sequitur. 
The imposition of the stay did not extinguish the cause of 
action. Somervell, L.J., also remarked that to say that an 
act discharges the liability of a tortfeasor if it precludes the 
plaintiff from recovering judgment is putting the issue the 
wrong way round. “In my opinion the court must direct 
its mind to what has taken place with regard to the tortfeasor 
with whom the covenant has been made.’’ In the present 
case, although the plaintiffs had released their cause of action 
against one defendant, they had not in a technical sense 
discharged that defendant and were free to continue theit 
action against the others. 


AND PRACTICE 


A MOTOR CAR 
car drivers. A decision to the contrary would in effect have 
been a gangster’s charter. 

It is interesting to find doubts expressed in obiter remarks 
of Lord Hunter and Lord Anderson in a Scottish case in the 
Court of Judiciary referred to in Bridge v. Campbell, but as 
Lord Goddard pointed out, the decision turned on the fact 
that the motorist did not stop, but slowed down, and therefore 
was not loitering. It is an important implication of that 
decision, and indeed Lord Goddard’s decision expressly 
stated that a man did not loiter in the street if he merely 
slowed up for a moment and received something from a 
person. One can well imagine cases in which the police 
would find this rule an obstacle to the carrying out of their 
duties. All sorts of actions might be done by a car driver 
while his car is in slow motion, with the purpose of committing 
a felony. 

Lord Goddard also gave a valuable summary of the law 
in dealing with the argument that the defendant was not a 
suspected person. He said that Rawlings v. Smith {1938 
1 K.B. 675; 81 Sor. J. 1024, decided that a man was not 
to be regarded as a suspected person merely because he had 
had a conviction five years’ previously. An interval of 
five years may well be sufficient for a man to regain his 
character by continuously following an honest way of life. 
On the present evidence Hartley v. Elinor (above) and Rawlings 
v. Smith (above) showed that it was open to the justices to 
find that he was a suspected person. Where justices 
disbelieved the evidence of a man and found that he was in 
a certain neighbourhood without legitimate business there 
and was shadowing a carrier's van there was no apparent 
reason why he should be so acting except to commit a felony. 

In view of this decision it is encouraging to find that the 
authoritative police view has apparently never been other 
than that loitering may be committed in a motor car. In an 
admirable text-book called ‘ Criminal Law and _ Police 
Investigations,’ by ex-chief inspector of Metropolitan Police, 
Reginald Morrish, published in 1942 by the Police Review 
Publishing Co., Ltd., the section on prevention of crime contains 
the following words, at p. 184: ‘‘ Criminals do loiter to commit 
crimes ...criminals in cars watch delivery vans to steal 
parcels. What is the object of the loiterer? The arrest 
of the classes mentioned has led to the investigation of 
serious crimes already committed, not necessarily in the same 
district, but all over the country.” 


An ordinary meeting of the Medico-Legal Society will be held 
at Manson House, 26 Portland Place, W.1 (Tel. : Langham 2127), 
on Thursday, 30th October, 1947, at 8.15 p.m., when the President 
will deliver his presidential address entitled: ‘‘ Retrospect and 
Prospect.” 
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‘COMPANY LAW AND PRACTICE 


TABLE A 


THERE appears to be no very great hurry on the part of the 
Board of Trade to bring into operation any of the provisions 
of the Companies Act, 1947, and indeed it will almost certainly 
be some considerable time before all these provisions are 
brought into operation. When they do come into operation 
it will be desirable to make changes in existing articles and 
the form of the 1929 Table A will no longer be entirely 
appropriate. 

It may perhaps be of some interest to point out some of the 
clauses of the 1929 Table A which will require alteration. 
Clause 6, for example, which prohibits the employment of 
funds of the company in the purchase of or in loans upon the 
security of the company’s shares, will require extending to 
cover shares in holding companies and also to the subscription 
of a company’s own shares (s. 73). 

Clauses 39 and 40, which deal with general meetings and 
draw a distinction between ordinary general meetings and 
extraordinary general meetings, will also require to be altered 
so as to state the new obligation of the company to hold an 
“annual general meeting ’’ (s. 1). Similarly, periods of notice 
of general meetings dealt with in cl. 42 will be different and 
there will in future be three classes of meetings for which 
different periods of notice will have to be given: those for 
passing special resolutions, annual general meetings and other 
general meetings (s. 2). 

Clause 50, which deals with the number of persons who are 
entitled to demand a poll, will have to be altered so as to 
conform with s. 4. This and the following section introduce 
several other requirements in connection with meetings that 
have, so to speak, been complied with in advance by Table A, 
e.g., that a proxy shall be deemed to confer authority to 
demand a poll (cl. 62) and that a proxy is not to be required 
to be delivered more than forty-eight hours before the 
meeting. Clause 60, it will be remembered, merely says that 
it is to be deposited at the registered office of the company 
not less than forty-eight hours before the meeting. 

Though these provisions will not call for any alteration of 
Table A, there are no doubt a number of companies with 
articles which will require to be altered to comply with 
them. 

Certain alterations will also be required in the clauses 
dealing with directors ; for example, cl. 80, which provides 
that the company may by extraordinary resolution remove 
any director, will have to have “ ordinary ” substituted for 
the word “ extraordinary ”’ (s. 29). 

Various clauses from cl. 93 onwards will want considerable 
alteration owing to the new provisions as to accounts. 
Clause 93 itself says that the directors may set aside such 
sums as they think proper as a reserve or reserves, which 
shall at their discretion be applicable for meeting contingencies, 
or for equalising dividends, or for any other purpose to which 
the profits of the company may be properly applied. 


Though there will be perhaps nothing absolutely wrong 
about this clause under the new Act it will give a misleading 
impression of the duties of the directors as to reserves and so 
on, and it will probably be thought desirable to refer to 
provisions as well as reserves in this clause so as to remind 
the directors of their duties to distinguish between various 
classes of sums set aside by them out of profits for the 
purposes of the company’s accounts in accordance with 
the First Schedule to the Act. 

It will also clearly be desirable to include in cl. 97, which deals 
with the obligation as to books of account, the require- 
ment that they are to give a true and fair view of the state 
of the company’s affairs and to explain its transactions (s. 12). 

Similarly, cl. 101, which requires a copy of every balance 
sheet which is to be laid before the company in general 
meeting, and the auditor’s report, to be sent to all persons 
entitled to receive notices of general meetings of the company, 
will be misleading until it is altered, for under s. 21 (3) all 
members, whether entitled to receive notices or not, and 
debenture-holders, are also to get copies of the balance sheet. 

The foregoing instances, which are not intended to be 
exhaustive, indicate two types of alteration to Table A that 
will be required. One class of alteration will be necessary 
to make it comply with the new law and the other will at any 
rate be extremely desirable so that it shall not give a 
misleading impression of the requirements of the new law. 

It may well be, however, that it will be thought desirable 
to insert in a new Table A quite new clauses dealing with 
matters which have not hitherto been mentioned in previous 
Table A’s. 

For example, it will be compulsory for a company to have 
a secretary (s. 26), and it would probably be a good thing if 
some reference to this was made in Table A. That section 
also refers to a person called “an assistant or deputy 
secretary,” and some reference to what such a person is and 
how he is to be appointed might conveniently be inserted. 

Similarly, it would probably be convenient if some reference 
was made to the provisions relating to the circulation of 
notices, etc., on the requisition of members, the matters to 
be stated in the directors’ report and various other matters 
not previously appearing in Companies Acts. As indicated, 
however, any such alterations will not be essential. 

It is to be hoped that a Consolidation Act will follow 
quickly on the 1947 Act, but under s. 379 of,the 1929 Act the 
Board of Trade has power to alter the present Table A, and 
if the Consolidation Act is likely to take some time it may 
exercise this power. That will entail in the future the same 
inconvenience as is now experienced by those who try to find 
a copy of the 1906 Table A published by the Board of Trade 
in similar circumstances, a very difficult document to run 
to earth, but which can be found in part II of [1906, W.N., 
at pp. 233, 253. 


A CONVEYANCER’S DIARY 


RENT-CHARGES 


THE practitioner is frequently approached by a tenant for 
life or trustees for advice on proposed transactions bearing 
upon the investment of trust funds or the application of 
capital money arising under a settlement. One such case 
which recently occurred concerned the purchase of land 
under the powers conferred by the S.L.A., 1925, and the 
resulting inquiry into the existing law led me to consider this 
subject in relation not only to that Act, but also to the 
position of trustees generally. Section 73 (1) (xi) of the 
S.L.A., 1925, authorises the investment of capital money 
arising under the Act in the purchase of land in fee simple, or 
in leasehold land held for a term having not less than sixty 
years to run at the time of the purchase, in either case whether 
subject o1 not to any exception or reservation of or in respect 
of mines or minerals therein or of powers relative to the 


working of mines or minerals therein, or in other land. 
Further, by s. 74 (1), land may be acquired on a purchase or 
exchange to be made subject to a settlement, notwithstanding 
that the land is subject to any Crown rent, quit rent, chief 
rent or other incident of tenure, or to any easement, right 
or privilege, or to any restrictive covenant, or to any liability 
to maintain or repair walls, fences, sea-walls, river banks, 
dykes, roads, streets, sewers or drains, or to any improvement 
rent-charge which is capable under the Act of being redeemed 
out of capital money. A rent-charge of this class is defined 
(thid, s. 73 (1) (xiii)) as a rent-charge (temporary or permanent) 
created either before or after the commencement of the Act, 
in pursuance of any Act of Parliament, with the object. of 
paying off any money advanced for defraying the expenses 
of an improvement of any kind authorised by Pt. I of 
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Sched. III to the Act; that is to say, a rent-charge created 
otherwise than for the purpose of paying for certain 
authorised improvements to the settled land is excluded from 
these provisions. Now rent-charges are legion, both in 
quality and quantity, and it is a serious disability if (as is 
apparently the case) land subject to a rent-charge of any 
nature other than one of the comparatively small list 
mentioned in the Act cannot be purchased out of capital 
money and brought into settlement. Yet in the interpreta- 
tion of statutes the maxim expressio unius est exclusio 
alterius must generally be given effect to. In a case which 
has come to my notice, land which was subject to certain 
family charges was transferred to an estate company. As a 
result of changing circumstances, it became desirable for the 
tenant for life under a strict settlement to purchase the land 
from the estate company out of capital money, and nothing 
appeared to be easier, until an examination of the provisions 
referred to above revealed that the tenant for life had in 
fact no power to make the purchase. To heighten the 
absurdity of the situation in this particular case, the instrument 
which had created the family charges was the settlement 
under which it was desired by means of the proposed purchase 
to bring the land in question, so that nobody—least of all 
the persons for whose benefit the incumbrances had been 
created—-would have been a penny the worse as a result of 
the transaction. 

This is perhaps rather a special case, but if I am right in 
my conclusion that the purchase of land subject to any kind of 
rent-charge, other than those specifically provided for in the 
Act, is not authorised by s. 73, the results are far-reaching. 
Our forefathers, intent upon good works, all too often laid 
their land under a small rent-charge in favour of some local 
charity—an almshouse, maybe, or the village school or a 
chapel of ease. Such rent-charges may be very small in 
relation to the value of the land out of which they issue, 
especially if they have been apportioned as between several 
parcels in consequence of the division and sale of the original 
estate, and it very frequently happens that it is to nobody’s 
interest to go to the trouble and expense of extinguishing them 
under the relevant provisions of the L.P.A., 1925. Another 
very common type of rent-charge is a rent-charge reserved 
on a sale—a type of rent-charge, incidentally, that a tenant 
for life is expressly permitted to reserve on a sale of any 
part of the settled land: S.L.A., s. 39 (2). The land is just 
as readily marketable if it is incumbered in this way as it 
would be if the incumbrance were removed, and from my 
own experience I know that lands subject to small rent- 
charges of the kind I have mentioned have been purchased 
out of capital money in ignorance of the true powers of the 
tenant for life and trustees in this respect. 

It is not only the tenant for life or the person having the 
powers of a tenant for life under a strict settlement who is 
alone affected by such restrictions in the matter of purchase 
of land. Trustees for sale may be similarly affected. If 
trustees for sale are authorised to invest the proceeds of sale 
in the purchase of land, s. 6 of the T.A., 1925, becomes 
applicable. Under that section, a trustee having power to 
invest in the purchase of land may do so notwithstanding 
that the land is charged with a rent under the powers of 
three statutes or sets of statutes, viz., the Public Money 
Drainage Acts, 1846 to 1856, the Landed Property 
Improvement (Ireland) Act, 1847, and the Improvement 
of Land Act, 1864, unless the trust expressly provides to the 
contrary. On the principle of interpretation already applied 
to the S.L.A. it is, I think, clear that a trustee for sale 
authorised to invest in the purchase of land may not purchase 
land subject to any rent-charge other than those mentioned 
in the section. This would exclude, e.g., a rent-charge 
reserved on a sale. Section 6 of the T.A., 1925, is in one way 
even wider in its application than the analogous provisions 
of the S.L.A., in that it is not confined to land purchased by 
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trustees for sale but also applies to mortgages of land. Land 
subject to any rent-charge other than those specifically 
authorised is in consequence not a suitable security on which 
a trustee for sale should advance any part of the trust fund. 


* * * * * 


Another point of interest concerning rent-charges aros 
recently. A was entitled at the date of her death to a rent- 
charge as tenant in tail in possession. By her will, which was 
executed after 1925, she gave the rent-charge to X absolutely 
The question was whether the gift operated so as to bar the 
entail under s. 176 of the L.P.A., 1925. Surprisingly enough, 
the answer is in the negative. The authority for this 
statement of the law is Chaplin v. Chaplin, 3 P. Wms. 229 
This case was decided in 1733 and there has been no reported 
decision on the point since that time in England, although | 
believe there is a much more recent authority to the sam 
effect in the Irish Reports. The headnote to Chaplin \ 
Chaplin, so far as relevant, runs as follows: “ Tenant in tail 
of a rent granted de novo without any remainder over suffers 
a recovery; this will not pass an absolute but only a 
determinable fee.” 

The case provides an opportunity to delve into some 
antiquarian lore and to forget for a few minutes the somewhat 
barren complexities of modern legislation. There is a 
distinction for this purpose between a rent-charge which is 
already in esse at the time when it is subjected to a limitation 
in tail and a rent-charge created de novo, i.e., a rent-charg 
which is created by the same instrument which limits it in 
tail. Both types of rent-charge are, of course, incorporeal 
hereditaments and so were always susceptible of the same 
limitations as all other hereditaments. A tenant in tail of 
a rent-charge 7m esse could formerly suffer a common recovery 
and convert his entailed interest into a fee simple in all cases 
in which, had his interest been an interest in land, he could 
have so obtained a fee simple in the land. The terre tenant 
having created a perpetual burden on his land when he 
created the rent-charge in fee, neither he nor his heirs or 
assigns could in any way be prejudiced by any subsequent 
limitation of the rent-charge at the hands of the person for 
the time being entitled thereto ; whether it remained in the 
grantee of the rent-charge and his heirs or passed from them 
by assignment or otherwise, the burden remained. But in 
the case of a rent-charge created de novo, it was held that the 
grantee in tail could not expand his estate into an estate which 
might endure longer than the period for which the terre 
tenant had originally intended to burden his land, and if 
such a grantee or his heirs suffered a recovery, the estate 
obtained was not a fee simple but merely a base fee. On the 
failure of the heirs of such a grantee the rent sank into and 
was extinguished in the land from which it issued. It is 
true that the barring of an estate tail in land also had the 
consequence of extending the period during which the estat 
would subsist, contrary to the intention of the original grantor 
but the common law looked at rent-charges very jealously. 
The grantee of a charge was subject to no feudal services, and 
was a burden on the tenant of the land who was so subject. 
What was sauce for the goose was not, therefore, sauce for the 
gander, and the tenant in tail of a rent-charge created de novo 
was not allowed the privileges in the matter of disentailing 
which the common law willingly accorded to the tenant in 
tail of land. In the case referred to the original limitation 
of the rent in tail to A’s predecessor was in the instrument 
which created the rent, i.e., it was a rent-charge created 
de novo, and X did not therefore acquire a fee simple in the 
rent-charge but only a base fee, which would endure only so 
long as there were heirs living, of the requisite quality, to th 
original grantee in tail. Common recoveries have gone and have 
been replaced by disentailing assurances, but apart from that 
the law has not been changed, and it remains as stated in 
Chaplin v. Chaplin. 


The Recorder of Stamford has fixed the next Quarter Sessions 
for the Borough of Stamford to be held on Wednesday, 29th 
October, 1947, at 11.30 a.m 
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LANDLORD AND TENANT NOTEBOOK 


GIVING UP POSSESSION OF CONTROLLED PREMISES 


A NUMBER of communications have reached me commenting 
on different points in my article on “ Increasing Rent of 
Combined Premises,” of 20th September (91 Sot. J. 502). 
1 contended, in that article, that if a tenant of controlled 
premises which included business premises were willing, on 
the determination of his tenancy, to pay a higher rent, this 
object could be safely achieved by the grant of separate 
leases. I suggested that it would be advisable that the tenant 
should move out for a day or two before the commencement 
of the new terms; one correspondent now asks whether, in 
view of Brown v. Draper (1944) K.B. 309 (C.A.), such a move 
is not rather essential. 

Brown v. Draper was an unusual, but none the less 
instructive, decision. The defendant’s husband, having sold 
the house claimed to the plaintiff, stayed on as tenant ; 
matrimonial differences having then arisen, he left the house 
and the defendant and their child, but did not remove his 
furniture. The plaintiff served notice to quit and brought 
proceedings. Giving evidence in the action, the husband, 
who had paid no rent since, said that he then “ finished with 
the house ’’’ and “ laid no further claim to it.’’ But he also 
said that if the defendant took care of the furniture, she could 
continue to have it. From this, the Court of Appeal drew 
the inference that, if he ever had given up possession, he had 
changed his mind when the action was heard. ‘ He not only 
left the appellant in occupation without taking any steps to 
revoke the licence which he had given her to continue living 
there, but he left his furniture in the house in her charge. 
It is obvious that, if she were to vacate the house, leaving the 
furniture behind, he would claim the right to enter the house 
for the purpose of taking it away.” 

So far, it would not appear that the decision warrants the 
proposition that a tenancy which follows a controlled tenancy 
will be deemed to be a controlled tenancy unless vacant 
possession were enjoyed by the landlord between the expiration 
of the one and the commencement of the other. * The drawing 
of the inference may be open to some criticism, especially 
when one considers the non-payment of rent; but all it 
amounts to is that in the particular circumstances the 
husband had retained possession though physically absent. 

When we proceed to examine the statement of the 
principles applied to this finding, we find: “‘ We do not see 
on what ground it can be said that a tenant who remains 
in possession can, by a mere statement in the witness box 
in an action to which he is not a party, confer on the court 
a jurisdiction of which the statute deprives it If he 
the husband] wishes to place himself outside the protection 
of the Acts without putting the landlord to the necessity 
of taking proceedings his proper course is to deliver up 
possession. Unless and until he does so, he is under the 
shelter of the Acts, whether or not he so desires. No contract 
and, a fortiori, no mere statement of his wishes or intentions, 
can deprive him of the statutory protection.”’ 

No doubt these remarks underlie our correspondent’s 
suggestion that if a controlled tenancy of combined premises 


TO-DAY AND 


LOOKING BACK 

From 1628 until his death in 1639 Dr. Paul Micklethwaite 
was Master of the Temple. He was soon in conflict with the 
3enchers on every conceivable point. First of all he claimed the 
right to dine in the Halls of both the Societies, taking precedence 
of all others at the Bench table On 16th October, 1629, the 
Middle Temple Benchers adopted a resolution denying any such 
right but declaring that in view of the “ extraordinary pains 
by him taken . . . in often preaching . . . he, and only he, and that 
only so long as to them shall seem meet, shall by way of courtesy 
only and guestwise . .. have a place in a chair at the upper end of 
the Bench table.’’ Nevertheless, when Lord Keeper Coventry 
dined at the Inner Temple on one occasion the Doctor usurped 
his place and reywoved the gold embroidered purse placed before 
it. In consequence he was bidden to forbear the Hall. In 
another field he claimed a tithe of ten per cent. on all the lawyers’ 


is to be followed by separate tenancies of the two parts, the 
business part to become decontrolled, the tenant must move 
out and in again. But, while appreciating the force of this 
argument, I would submit that it all turns on what is meant by 
“remain in possession ’’ and “ deliver up possession.’’ The 
judgment itself shows that these expressions must not be taken 
literally—the defendant was physically absent, and it was 
not so much his having left his wife and furniture in the house, 
the one to look after rather than to enjoy the use of the other, 
as the inference that he had the animus revertendi, that led 
to the finding of possession. He was in the position of the 
hypothetical sea captain visualised by Scrutton, L.J., in 
Skinner v. Geary [1931] 2 K.B. 546, ‘““who may be away 
for months but who intends to return, and whose wife and 
family occupy the house during his absence.” It is, of 
course, intention and not motive that matters. 

Some will remember how, in the days of ‘“ decontrol by 
possession,’”’ the Rent, etc., Restrictions (Amendment) Act, 
1923, s. 2 (3), expressly defining possession as “ actual 
possession,’’ it was held in a number of cases, e.g., Kearns v. 
Bedford (1934), 50 T.L.R. 348; Thomas v. Metropolitan 
Housing Corporation, Ltd. [1936] 1 All E.R. 210, that some- 
thing far short of physical re-entry would satisfy the require- 
ment. Where s. 15 (1) of the Increase of Rent, etc., Act, 
1920, speaks of “so long as he retains possession ’’ but does 
so “ by virtue of the provisions of this Act,’ I suggest that 
the question is likewise one of intention. So, I still think 
that if a tenant and landlord of combined premises both 
agree, on the termination of a contractual tenancy, that 
separate new contracts should be entered into, the proposition 
that the tenant if he does not move out retains possession 
by virtue of the Acts could easily be refuted. 

Another criticism which has been made charges me with a 
sin of omission; and I admit my guilt. Reference ought 
to have been made to Phillips v. Hallahan {1925) 1 K.B. 756, 
in which it was actually held that a shop, formerly let with 
a dwelling, was decontrolled when, the landlord having 
obtained possession, it was separately let. The decision 
turned largely on the possibility of decontrol by change of 
user, and the history of the premises differed rather from the 
state of affairs visualised by those who inspired my article. 
For the shop had more than once been separately occupied, 
and the tenant who was claiming protection was not the 
tenant to whom the premises had been previously let as a 
whole. Regard must, therefore, be had, when relying on 
this authority, to the following passage from the judgment 
of Bankes, L.J. : it was a question for the deputy 
county court judge to say whether the two separate lettings 
were a real or merely a colourable transaction.’’ But my 
view is still that, if a tenant is willing to pay more rent in 
return for the advantages of a contractual tenancy, “ there 
is nothing to prevent the parties from so arranging matters 
that there is nothing to which the Acts apply,” as was done 
in Maclay v. Dixon [1944] 1 All E.R. 22 (C.A.) (see 88 Sor. J. 
243 and 302). 


YESTERDAY 


fees, and when this was refused he retaliated by locking the doors 
of the Church and preventing the Societies from holding their 
conferences in the Round. As a High Churchman and follower 
of Archbishop Laud he clashed with the Puritan element in the 
Inns. He had the pulpit moved to the side and the Communion 
Table taken from the body of the choir to the east end Another 
bone of contention was Parson’s Court, adjoining the Church 
He claimed that the buildings there belonged to the Master, and 
as a result of an appeal to the King he was held entitled to 
twenty chambers but ordered to deliver them up to the Societies 
on receipt of £200 a term. 
TINY COURT 
Last week I wrote of the enormous Law Courts in Brussel 


This week, from information received from the United States, 
here is a curious contrast in the matter of smallness. Essex 
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County, Vermont (population 6,500), is the smallest county of 
the New England mainland. Its capital, Guildhall (population 
313), is the smallest shire town in New England. The origin of 
the name is something of a mystery, for it is not derived from the 
charming little timber-built town hall or guild hall, as it is called, 
erected in the late eighteenth century. The place was designated 
Guildhall in the charter of incorporation granted by Governor 
Benning Wentworth in 1761 before any settlement had been made. 
For lawyers the chief interest centres in the county court- 
house erected in 1850, a larger building, also of wood, but far less 
pleasantly proportioned, though its square tower and cupola 
suggests an echo of eighteenth-century memories. The interior 
of the courtroom is exceedingly plain and simple, a matter of tables 
and chairs and benches and a balustrade shutting off the lawyers 
from the public. The dais for the judges is an unostentatious 
affair of one step up, and on the wall behind them hangs a row 
of framed portrait photographs. To look at, it might easily 
be one of the smaller English county courts. 


THE THREE JUDGES 


THE most interesting thing about it is the row of three chairs 
set on the dais for the judges. They represent a_ practice 


JOURNAL October 18, 1947 


apparently peculiar to Vermont. Though there is no superior 
court, there is a group of superior judges who go on circuit through- 
out the State, one of them presiding at all important trials. The 
principal nisi prius court in each county is the county court, 
consisting of three members, the superior judge and two assistants 
or “‘ side judges,”’ elected by popular vote in each county and 
hardly ever lawyers. In theory they may overrule the superior 
judge, even on a point of law, but, though in practice they 
never do, the court is not properly constituted unless they are 
present. The idea was apparently a sort of equitable counter- 
balance to the danger that a legally-trained judge might sacrifice 
justice to technicalities. This part of the States was strongly 
Puritan, and it has been surmised that the idea ‘‘ corresponded 
in the field of law to the conception on which the Puritans laid 
so much stress, the universal priesthood of believers. It was 
evidently intended to emphasise the thought that the judiciary 
do not constitute a special order set apart from the rest of mankind, 
but are simply a body of men who, because of training and 
experience, have special qualifications for functions which, in 
theory, any citizen may perform.”’ (Thus my kind informant.) 
Whatever the Puritan theory, the “ side judges ’”’ are now in 
practice relegated, so far as active functions are concerned, 
to such administrative matters as the laying out of highways. 





COUNTY COURT LETTER 


Claim to Furniture 

In Henson v. Henson, at Grantham County Court, the claim was 
for delivery-up of furniture at 79, Norton Street. The applicant 
was formerly the licensee of the Durham Ox Hotel, and his case 
was that the furniture in question had been obtained partly as 
a legacy from his mother, partly from auction sales and partly 
by purchase from a Nottingham firm. It had been moved from 
the Durham Ox to 79, Norton Street to enable the respondent, 
his wife, to take boarders at the latter address. The respondent’s 
case was that she was carrying on business at the boarding- 
house separately and apart from her husband. Although the 
applicant ordered the furniture the respondent had had to pay 
for it. At the lowest the furniture could not be less than joint 
property. The applicant had had no interest in the boarding- 
house business since February, 1939, and it would be unfortunate 
if, after building up the business, the respondent should lose the 
furniture. His Honour Judge Shove held that the furniture 
was provided by the applicant. When the Norton Street house 
was started there was no separation. The contention that the 
parties were living separately could not prevail, as they were still 
cohabiting as man and wife. All the goods, except a few items, 
were the property of the applicant, and an order was made 
accordingly. 

In Clarke v. Clarke, at Bromsgrove County Court, a husband 
claimed from his wife a bedstead, a rug, four blankets, six fruit 
glasses, six cups and saucers and /3 given to her for safe keeping. 
The parties were married (the applicant for the second time) on 
the 15th December, 1934. On the 15th October, 1946, the wife 
left her husband and removed the articles in question, which had 
been bought with the husband’s money. The wife’s case was 
that she bought the bed out of her own savings. The rug was 
hers before the marriage. The money given to the wife was to 
help to pay for the wedding and not for the articles. During the 
hearing the claim to the glass and crockery was withdrawn. 
His Honour Judge Langman held that the bed and £3 were the 
husband’s property. An order was made for their return in 
fourteen days. The rug and blankets were the wife’s property. 
Costs were allowed to the husband. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replics given or for any steps taken in 
consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 
Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, 
and a stamped addressed envelope. 


Sale of House—LaATENT DEFECT—-COMPENSATION 


Q. Our client has entered into a contract incorporating the 
National Conditions for Sale for the purchase of a freehold 
bungalow situate in the country. The bungalow has been built 
by the vendor’s husband and, although the erection of the 
bungalow was commenced in 1944 and plans duly approved by 
the local authority, it has only recently been finally completed. 
The vendor and her husband were living in it up to a short time 
ago, when our client was allowed to take possession as a tenant 
at will. Before contracts were exchanged the local authority 
informed us that the existing property complied with the council’s 


town planning scheme. We have also been informed that the 
local authority does not issue habitation certificates. Since 
our Client’s occupancy rising damp has appeared on the internal 
walls and our client now discovers that the builder did not form 
any damp-proof courses and has not put wall plates to any of the 
internal walls, though so far as he knows the external damp 
proof courses are in order. He has been advised that this will 
have the effect within a short time of rotting the joists and floor 
boards. Can our client force the vendor to remedy the defect 
on the grounds (A) that it is a latent defect, (B) that there is an 
implied warranty in the case of a new house? Alternatively, 
is there any other remedy available to our client ? 

A. There is no implied warranty on the mere sale of land that 
it is fit for any purpose (Cheater v. Cater [1918] 1 K.B. 247). 
We quote the following from ‘‘ Williams on Vendor and 
Purchaser,’ 3rd ed., vol. II, p. 761 “A vendor may well sell 
a house which has dry rot in all the woodwork and is badly 
drained, to a purchaser who knows nothing of these defects, 
but believes, to the knowledge of the vendor, that the house 
is in good repair and well drained, yet the purchaser will not be 
entitled to claim the rescission of the contract; provided always 
that the vendor made no representation as to the quality of the 
thing sold, and did not actively conceal the defect.”” As to forcing 
the vendor to remedy the defect or compensate the purchaser, 
the prospects do not appear rosy. We do not think there is any 
implied warranty in the case of any house, new or otherwise 
Further, cl. 9 (3) of the National Conditions is against the 
purchaser. We suggest that if the purchaser can allege that there 
was any representation as to the state of the house (and there 
well may have been—e.g., that the vendor had lived in it and 
found it satisfactory), a claim for compensation be made equal 
to the cost of remedying the defects and to cover inconvenience 
the cost of turning out while the work 


REVIEWS 


Private International Law. By G. C. CHESHIRE, D.C.L., F.B.A., 
of Lincoln’s Inn, Barrister-at-Law. Third Edition. 1947 
London: Oxford University Press. 35s. net. 


Though it was obviously unthinkable that Dr. Cheshire should 
regard the preparation of a new edition as merely an affair of 
noting up new cases and statutes, it remains a source of wonder 
how thorough and extensive has been the revision, carried out 
since the last edition of what had itself seemed a thorough and 
exhaustive exposition of the subject. A rough and ready 
measure of the book’s expansion, both in matter and in outlook, 
may be gathered from the list of abbreviations, which shows an 
increase of about thirty in the number of literary sources 
consulted by the author, and figuring in references and in the 
text 

But if the candidate for The Law Society’s examinations now 
has almost two hundred more pages of text to study, he may 
console himself with the reflection that of all the prescribed books, 
this is the one whose style and subject matter will most enthrall 
him, and whose clear arrangement will best lighten his task. 
Not the least satisfactory feature of the present examination 
syllabus is the opportunity which it gives to the aspiring solicitor 
to accompany Dr. Cheshire in his painstaking and enthusiastic 


to the purchaser (e.g., 
was done). 
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research. There is no betfer way of appreciating that law is a 
scientific study and not a mere collection of expedient rules. 
And when he has passed his examination, the reader will continue 
to treasure the book for its many out-of-the-way and up-to-date 
cases and practical examples which cannot fail to be of use to 
him in his practice. As an instance of its practical utility, we 
may take the chapter on The Proof of Foreign Law, where the 
various qualifications which have been held to fit a man out as an 
expert witness on the law of another country are clearly and 
scientifically explained. 

There is hardly a section of the book which has not been 
extended to take in some modern example or to propound a new 
view, or the author’s answer to the thesis of some other researcher. 
His reaction when a high authority lines up with an opposing 
controversialist is characteristically philosophic, as witness his 
acceptance of the ‘‘ extravagant ”’ basis of the decision in the 
Vita Food Products case (p. 327). But just as often the author 
has the “‘ last laugh.’’ For instance, all scoffing at the criticism 
which he was the first to noise abroad of Re Askew [1930] 2 Ch. 259 
(namely that a child born before a marriage can scarcely be 
regarded as a child of that marriage whether subsequently 
legitimated or not—see p. 120) is silenced by the case of Re 
Wicks’ Marriage Settlement [1940] Ch. 475. 

White v. White [1937] P. 111 (which appeared to base the 
nullity jurisdiction solely on the residence of the petitioner) still 
gives Dr. Cheshire much material for discussion (p. 453) ; but the 
reader should bear in mind at this point the recent remarks of 
Jones, J., in De Reneville v. De Reneville [1947] 2 All E.R. 112, in 
which the learned judge distinguished White v. White as being 
based on special circumstances, including the fact that the 
respondent in that case had not protested the jurisdiction. No 
doubt Dr. Cheshire will further illuminate this perplexing topic 
on a future occasion. 


Witton Booth on Valuations for Rating. Fourth Edition. 
By F. A. Amigs, Barrister-at-Law, and E. RowLanp Booth, 
Member of the Rating Surveyors Association. London: 
Butterworth & Co. (Publishers), Ltd.; Shaw & Sons, Ltd. 
55s. net. 

The ten eventful years that have passed since the publication 
of the third edition have necessitated a substantial recasting of 
this work. Its essential character has, however, remained. The 
late Mr. Witton Booth in his last preface paid tribute to the help 
then given to him by his son, one of the present editors. 

rhe detailed explanations of the various methods of valuation 
ontinue to be one of the chief features of the book. Examples 
are numerous and apt. New ways of doing things are discussed. 
The relevant principles of law are fully set out and there are 
copious quotations from decided cases. Careful attention is 
given to the representations of the Central Valuation Committee. 

There are forty-two chapters in the book grouped into six 
parts. Part I (251 pages) discusses the process of valuation ; 
Pt. Il describes the valuation of residential and business premises, 
as distinct from industrial premises which form the subject of 
Pt. IIL; the 300 pages of Pt. IV are devoted to the valuation of 
public utility undertakings ; the valuation of public buildings, 
hospitals, schools and sewerage undertakings is explained in 
Pt. V; Pt. VI comprises agricultural properties, advertising 
Stations and sports grounds. 

Special attention has been given to the treatment of plant and 
machinery for rating purposes. 

rhere are twenty tables for purposes of easy reference and 
calculation. 

This publication will prove invaluable to officials and 
practitioners. It is thoroughly up to date and reliable in regard 
to both law and valuation. 


Motor Claims Cases. Supplement to First Edition. By LEONARD 
BINGHAM, Solicitor of the Supreme Court. 1947. London: 
Butterworth & Co. (Publishers), Ltd. 5s. net. 


When the main volume of Mr. Bingham’s work appeared we 
welcomed the breaking of new ground in a field in which the 
Writer's experience was as good as any other’s and better than 
that of most. This supplement brings the work up to the end 
of July with such useful material as the full text of the important 
agreement between the Motor Insurers’ Bureau and the Minister 
of Transport providing for third-party compensation where a 
motorist is not effectively insured, with full commentary, further 
notes on the meaning of “ solicitor and client” taxation of costs, 
and perhaps most useful of all a further list of cases of personal 
injuries with the amounts awarded. We repeat that the legal 
profession ‘s indebted to Mr. Bingham in respect of this work, 
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COURT OF APPEAL 
Bird v. Hildage 
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Cohen and Evershed, L.JJ., and Lynskey, J. 15th May, 1947 


Landlord and tenant—Rent restriction—Rent paid in arreai 
Claim for possesston—Effect of previous waivers of delay—Rent 
tendered before proceedings instituted— Rent lawfully due and 
not paid ’’—Rent and Mortgage Interest Restrictions (Amendment) 
Act, 1933 (23 & 24 Geo. 5, c. 32), s. 3, Sched. I, para. (a). 


Appeal from a decision of Judge Willes given at Bakewell 
County Court. 


The defendant was the tenant of premises owned by the 
plaintiff and within the Rent Restrictions Acts at a rent of £65 a 
year payable quarterly on the usual quarter days. The landlord 
and his predecessor in title had been in the habit of allowing the 
tenant to make his quarterly payments in arrear without 
complaint. The tenant on 15th May sent a cheque for the amount 
due on 25th March, 1946. The landlord’s solicitors on 17th May 
returned the cheque as the matter had been entered in the county 
court, but, in fact, 21st May was the date of the institution of 
proceedings. The county court judge, relying on Panoutsos v. 
Raymond Hadley Corporation {1917} 1 K.B. 767; {1917} 2 K.B. 
473 (C.A.), and saying that a landlord could not sutfer periodi 
defaults and then without warning suddenly terminate the 
contract on the ground that the rent was not paid punctually, 
dismissed the claim for possession, and the landlord now appealed. 
(Cur. adv. vult.) 


CoHEN, L.J., reading the judgment of the court, said that the 
county court judge’s conclusion was not justified by the case on 
which he had relied. In Cape Asbestos Co., Ltd. v. Lloyds Bank, 
Lid. [1921] W.N. 274, at pp. 275-6, Bailhache, J., explained that 
Panou/sos v. Raymond Hadley Corporation, supra, was no 
authority for the proposition that, where an act had to be don 
periodically under a contract, the fact that it had been done 
irregularly in the past justified the assumption that the irregularity 
would be waived in the future. It would be unfortunate if mere 
forbearance by a landlord on one or more occasions to exercise 
his rights were held to bind him for the future. Landlords would 
then tend to be more harsh in the enforcement of their legal 
rights. There was the further reason for the court’s conclusion 
that the question here was not whether the landlord could 
determine the tenancy by reason of the tenant’s breach, but 
whether, under para. (a) of Sched. I to the Rent and Mortga 
Interest Restrictions (Amendment) Act, 1933, the court had 
jurisdiction to entertain the suit. If past forbearance by a 
landlord disentitled him from terminating a contractual tenancy 
without first giving the tenant reasonable notice, it by no means 
followed that that forbearance ousted the jusisdiction of t 
court. It was impossible, as a matter of construction, to 
that the condition of para. (a) that the rent “ has not been paid " 
was not satisfied when the tenant was in breach of his obligation 
to pay rent, unless the circumstances amounted to a variation of 
the contract or to an estoppel. It was next argued for the tenant 
that, the rent having been tendered before the plaint was entered 
and that tender having been refused, no part of the rent was, at 
the date of the institution of proceedings, lawfully due and unpaid 
within para. (a). In reaching the conclusion, for the purposes of 
para. (a), whether any rent was lawfully due and had not been 
paid, the court must look at the date of the institution of pro 
ceedings by which the landlord sought to recover possession 
(see Beavis v. Carmen {1920} W.N. 159). Next, was any rent 
lawfully due from the tenant on 21st May, 1946? In their 
opinion, rent was not lawfully due unless it could be recovered 
by process of law, that was, in the case of a landlord, by distre 
or by judgment in action. A valid tender of rent having been 
made on 16th May, the landlord could not thereafter distrain 
(Johnson v. Upham (1859), 2 E. & E. 250) or recover judgment 
for it (Johnson v. Clay (1817), 7 Taunt. 486). Therefore, where 
tender of rent was made, even after the due date, where time 
was not made the essence of the contract, that tender prevented 
rent from being lawfully due from the tenant to the landlord 
within the meaning of para. (a). The claim for possession 
therefore failed, and the appeal must be dismissed. 


H. A. Hill ; Charles Russell. 
Sharpe, Pritchard & Co., for H. Shelley Barke 


Taylor « ( 


COUNSEI 

SOLICITORS : 
and Son, Shettield ; Cree & Son, for Brooke 
Bakewell. 


(Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 
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CHANCERY DIVISION 
Hines v. Winnick 
Vaisey, J. 30th July, 1947 
Passing-off —‘‘ Dr. Crock and his Crackpots Fanciful name 

given to plaintiff and an ensemble of musicians when performing 
burlesque music in a series of broadcasts—Whether such name 
associated with plaintiff thereafter—Copyright in burlesque music 
arranged and produced by plaintiff under such name. 
Action. 
The plaintitf was an expert in the arrangement and performance 


, 


of burlesque music. The defendant, who was arranging a series 
of L.B.C. broadcasts entitled ‘‘ Ignorance is Bliss,’’ engaged the 


plaintiff to arrange burlesque music for the broadcasts and to 
conduct the band which played it, the plaintiff and the band 
being announced as “ Dr. Crock and his Crackpots.’’ The 
of broadcasts lasted for over two months, and during this period 
a reputation was built up for the plaintiff under the name of 

lyr. Crock,’’ which he had not before used. The defendant 
claimed that he was entitled to produce musical sketches for 
broadcasti*g not arranged or conducted by the plaintiff under the 
designation of “‘ Dr. Crock and his Crackpots,’’ and the plaintiff 
brought this action to restrain the defendant from passing off 
any “‘act’’ under the designated description as and for the 
plaintiff's musical act, and also to restrain the infringement of 
copyright in the music arranged by the plaintiff. 

VAISEY, J., said that the for the defendant was that the 
description in suit was purely fanciful, and that the plaintiff 
had no right to a monopoly in it or to restrain broadcasting by 
others so described. The defendant, however, had admitted, 
in connection with the very common custom of announcing band 
performances as being given by “ X and his band,” that on 
making such announcement he would understand it to mean 
that X would personally conduct. It made no difference that 

Dr. Crock ’’ was a fanciful pseudonym, while X was a real name, 
once the pseudonym became associated with the plaintiff 
Adapting the language of Eve, J., in Landa v. Greenberg (1908), 
24 T.L.R. 441, the name “ Dr. Crock ”’ had become part of the 
plaintiff's stock-in-trade, and it was not open to the defendant to 
use that name in connection with any person other than the plaintiff 
in connection with any such performance as that in which the 
plaintiff took part. The plaintiff was also entitled to copyright 
in the burlesque music which he had arranged 


series 


case 


CounsEL: Aldous and Bre Vilney Holland 
Soticirors : Hall, Clark & Goldhawk and Jutsum & (¢ 
Rubinstein, Nash & Co 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


In ve Bate; Chillingworth v. Bate 
Jenkins, J. 17th July, 1947 
Administration—Testator and wife found dead—Commorientes 
Survivorship—Quantum of evidence to rebut statutory presumption 
Law of Property Act, 1925 (15 Geo. 5, c. 20), s. 184. 

Adjourned summons. 

The testator, aged eighty-three, and his wife, aged seventy-five, 
were found dead in their kitchen, the cause of death being carbon 
monoxide poisoning. The tap of the gas oven was slightly 
turned on, and the body of the testator was lying across that 
of his wife. On analysis, it was found that the carbon monoxide 
saturation in the testator’s blood was 57 per cent. and the satura- 
tion in the wife’s blood was 42 per cent. The scientific evidence 
as to the inference to be drawn from these figures was conflicting ; 
on one side it was said that the inference was that the wife died 
first ; against this it was said that the losses from such specimens 
of blood between the time of collection of the sample and the 


time of analysis were usually such that no reliable conclusions 
could be drawn from the figures. There were no other facts to 
indicate with any certainty whether the testator or the wife 


died first. 

JENKINS, J., referring to Hickman Peacey [1945] A.C. 304, 
said that the opinions stated in that case relating to the degree 
of proof of survivorship which was necessary to 
presumption enacted by s. 184 of the 


exclude the 
Law of Property Act, 1925, 


were by no means unanimous; it was clear, however, that 
Lord Simon did not put it too high when he spoke of ‘‘ evidence 
leading to a defined and warranted conclusion.’’ The court 


must be able to do something more than merely conclude that a 
reasonable explanation of the circumstances was that the testator 
survived his wife; it must be able to come 
fact on grounds which so far outweighed 

contrary conclusion that the latte 
present case no reliable inference 


to a conclusion of 
any grounds for a 
could be ignored. In the 
could be drawn from the 
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position of the bodies, and the medical evidence was conflicting 
It was “‘ uncertain ’’ within the meaning of s. 184, which was 
the survivor, and the presumption enacted by that 
must prevail 
CouNsEL: H. 
SOLICITORS : 


sectior 


Walker ; 


Johnson, 


C. Horne. 
for Down, Scott & 


Jopling and R. 
Jecks & Colclough, 


Down, Dorking ; Thicknesse & Hull. 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 
PRACTICE NOTE 
Form of ve-grant of Letters Patent 
VatsEy, J., directed that in future re-grants of Letters Patent 


are to include the following form for the protection of innocent 
infringers, which is to be known as the “ Clines’”’ form, the 
‘ B.T.H.” form referred to in 46 R.P.C. 377 being discontinued : 

‘ Provided that any person not being a licensee under the 
said patent at the date of expiry thereof who after such date 
and before the first appearance in the Official Journal (Patents 
of the advertisement of the applicaticn upon which this order 
is made has made used or sold the invention the subject of the 
said patent or has manufactured installed any apparatus 
machinery or plant for the purpose of carrying out any process 
claimed by the complete specification of the said patent shall 
be deemed to have done so with the licence of the patentee 
under the said patent and shall thereafter be entitled to mak 
use or sell the invention without infringement of the patent 
to the extent hereinafter specified that is to say 

‘(1) In so far as the complete specification of the patent 
sangre an article (other than an apynentes machine or plant 

r part thereof as specified under head (2) hereof) and any 
nat le so claimed has been manufactured by him during 
the interim period hereinafter defined that particular artick 
may at all times be used or sold. 

“ (2) In so far as the complete specification claims somé 
apparatus machine or plant or part thereof for the productior 
of an article then any particular apparatus machine or plant 
or part thereof so claimed which has been manufactured 
or installed by him during the interim period hereinafter 
defined and the products thereof may at all times be used or 
sold and so that in the event of any such apparatus machin 
or plant or part thereof being impaired by wear or tear or 
accidentally destroyed a like licence shall extend to any 
replacement thereof and to the products of such replacement 

‘ (3) In so far as the complete specification claims any 
process for the making or treating of any article any particular 
apparatus machine or plant which during the interim period 
hereinafter defined has been manufactured or installed 
him or exclusively or mainly used by him for carrying on 
such process may at all times be so used or continued to be 
so used and the products thereof may at all times be 
or sold and so that in the event of such apparatus machin 
or plant being impaired by wear or tear or accidentally 
destroyed a, like licence shall extend to such process when 
carried on in any replacement of such apparatus machine 
or plant and to the products of the process so carried on 

And this Court doth c lare that in the foregoing proviso (a 

the word ‘article’ shall be deemed to include any substance 
material apparatus arrangement machine or plant and (6) th 
‘interim period’ means the period between the date of the 
expiry of the said patent and the date of this Order.”’ 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law.} 


KING’S BENCH DIVISION 
Labrum v. Williamson 
Lord Goddard, C.J., Atkinson and Oliver, JJ. 
29th April, 1947 
Third-party risks—Proposal for insuram 

Assured misled by issue of policy giving 

restricted cover—Consequent uninsured user of motor vehicle— 

Conviction—Disqualification—‘‘ Special reasons ’’—Road Traff 

{ct, 1930 (20 & 21 Geo. 5, c. 43), s. 35. 

Case stated by the Recorder of Northampton. 

\ garage proprietor made a proposal for a general trade covet 
for all vehicles used in connection with his trade to an insuranct 
company and received a cover note holding him insured to th 
full extent requested. The policy in due course sent to the garag 

proprietor in fact only covered him when he was himself driving 
The cover note stated that if the proposal should be declined 
the liability of the company should cease, notice being given t 
the proposer. The garage proprietor remained unaware of th 
insurers’ mistake because he did not read the policy. Th 
justices convicted him of contravening s. 35 of the Road Trafic 


used 


Road tvaffic—Insurance 
as vequired by Statute 
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Act, 1930, by allowing one of his employees to drive a customer’s LorpD GopbDARD, C.J., said that there were three | 
flicting : 











ape. lorry in respect of which there was no separate insurance — off nces sel a house, which meant, i his 
eta in force. rhey also disqualified him for holding a driving completed sak that Was, an agreem« nt follow 
. for twelve months, but the Recorder, on appeal, while conveyance ; oftering to sell a house ; or agreeing to 
ing the conviction, allowed the appeal against sentence to Each of those acts might be an offence, but 
5 t xtent of removing that disqualification on the ground of 28th September, 1945, the contract which was 
S| il reasons in that the garage proprietor was misled by the constitute an offe1 was entered into, it was not 
ince company’s issuing him a cover note and then, after agree to sell a hous t any price, at any rate t \ 
undertaken to tell him if they declined the proposal, 1945. It appeared that 10 licence had. be 
was for a general cover, sending him a policy which was’ time. Whether, in applying for the building licence, t] 
1 to a named driver. The prosecutor appealed. made some false statement, or whether he had ¢ 1 
Patent LorD GoppArRD, C.J., said that he did not resile from what he of the licence wees tters which had t bet 
moces had said in Ren son v. Knowler (1947 63 T.L.R. 150: justices and were not before the court. Phe questi 
m, the 1 Sot. J. 85, namely, that it was the obvious duty of the Justices was a harge of entering into a contract 1 
ued : sured to make himself acquainted with his policies,and if he did @ 1,400 on 28th September, 1945, At that time t 
ler the t understand them to take advice. In R nv. Knowler, \ct eas hich made that illegal; therefore ‘ 
h date 1, there was no suggestion that the assured had received a the Matt pect of which the vendor wa 
atents r note giving him a general cover and a policy which he would = Mat of ent itract on that day dee 
s order turally expect to follow the cover note, but which did not. had bee t 1 consequently 1 anaes 
ot the I} Recorder here had found that the garage proprietor was quashed 
aratus 1 into believing that he was covered. Rennison v. Nnowler, ATKINSON and O11) JJ., gave Judgments 
DrOcess bya, had not laid down that in no case where a man was misled COUNSEI Siu Bat Skelhon 
it shall the contents of his policy, or, perhaps, had received wrong 5 1T¢ Ca Cure, Gly Barto Co., for VV 
itenter ivice as to the legal effect of the policy, could that be treated as avd Son, Bristol; Lawvyence, Williams & Co., Bristol 
» maki ecial circumstance. That could properly be regarded as a Rey by R. C. Carsury, Esq., Barrister-at-Law 


patent pecial circumstance. Had the facts here simply been that the 

garage proprietor, having made a proposal, had next received the 

patent I and not looked at it, Pennis v. Anowler, supra, would Lord Goddard, C.J., Atkinson and Oliver, J] 
lant | ipplied ; but he had received a cover note which told him Ist May, 1947 

r plant | 

1d anv bstance that he would receive a policy in accordance with Bastard\ ] ; tally divided—Directio 

durin: t over note, or that the directors would inform him if they did another court —( vt not specified — For f ad 
iring t 


Barnsley Marsh 


‘ 


artick not accept the proposal in accordance with his terms. Therefore Whether Sui ui Jurisdictioi {ct applical 
were grounds here on which the Recorder could say that lmendment Act, 1844 (7 B Vict. .¢. LOL), s.. 4 
some re was a special reason for thi irage proprietor to be misled, Juvisdict ict, 1848 (11 & 12 Viet. c. 43 16, 35 





uctior the appeal must be dismissed. Case stated by Flintshire Justices. 


plant \rkINSON and OLIVER, JJ., agreed. \ mother, having complained that the appellant wa 

















ctured CouNSEL: A. P. Marshall for the prosecutor. The garage of her bastard child, bach out a summons a 
inafter proprietor did not appear and was not represented, September, 1946 rhe summons came on_ fot! 
sed or SOLICITORS: Pei ys & Justin, Northampton. 7th October, 1946, within forty days of its service 
achin Repor ed by R. C. Catsurn, Esq., B rister t-Law by s. 4 of the Poor Law Amendment Act, 1844, befor 
car Of vho, however, were divided in opinion upon it. The 
O ally Lewis 7. Wallace that fact iving that another court n t hear t t 
‘ment Lord Goddard, C.J., Atkinson and Oliver, ‘JJ. eiving no directions as to the further hearing. In fact 
> en 30th April, 1947 = can before other panel of Flintshire justi 
ticular veency lecvislation—Buildinge—Price restriction—Price limited December, more than forty days after service of th 
period building ey Statutory offence of exceeding permitted On that occasion it was objected for the putative father t 
ed by , loreement to sell befor ffence created —Building Materials proceedings were out of time, as there had been n« 
"6 7 td Housing Act, 1945 (8 & 9 Geo. 6, c. 20), s. 7. of the hearing of 7th October, and that, even if there 
to be ; i adjournment, it was out of order for non-comphance t ( 
use Case stated by Lawford’s Gate (Gloucestershire) Justices. of the Summary Jurisdiction Act, 1848, so that the final 
achine lhe appellant was charged with contravening s. 7 of the not an adjournment of the earlier hearing and was 
ntally Building Materials and Housing Act, 1945, on 28th September, out of time undet t of the Act of 1844. The justi 
when 1945, by agreeing to sell a house at a price higher than that the objection and made an order against the ‘Aallege 
uchine ted by the licence under which it was built. On that date the now appealed. 
on lor agreed to sell a bungalow to be erected on certain land at By s. 16 of the A LS48, “ Before or duri the 
ISO (a price, including the freehold of the land, of 41,400, completion a complaint, the justices may n their discret 
stance to be on 15th January, 1946. Building began in November, a the hearing of the same to a certain time and place t 
b) th I ling licence being required under reg. 564 (2) of the Defenc« appointed 
f the General) Regulations, 1939. rhe maximum permitted sale Lorp Goppvarp,¢€. J., said that the case was anothet 
of a house of the contemplated dimensions was, under thi of the importance that justices should not, if it 
ition, 41,200, which the vendor stated in his application avoided. sit in an even number, for a majority d 
1 licence to be the price to be charged. The licence was always to be available in the event of a division 
1 on condition that the house was sold at that price. The The action taken by the justices in his opinion const 
haser went into possession in June, 1946, completion of the adjournment, since no particular form of words, or t 
tract having taken place after the Act of 1945 came into forces word ‘‘ adjournment was necessary. The test 
20th December, 1945. Phe prosecutor contended that an court had in fact don vhether it intended the 
van we had been committed although the agreement for sale was — over from one hearing to another. That had bec t 
ing made before the Act came into force because the licence limited Phe adjournment which had taken place was valid. 1 
icle selling price to 41,200 and building under it proceeded, and 1848. having regard particularly to the terms of 35 of that A 
“vaffu t vendor 41,400 for it, after the Act had come into yas not applicabl “to the code of procedure laid 
I Phe icted the vendor on the ground that he bastardy. or to bastardy at all, « xcept in respect of t 
after of the Act, endeavoured to put into force which that Act specially applied to bastardy. He 
ae id contract of sale at more than the permitted price. He opinion as to ehethes 5. 16 permitted an adjournn 
aes led. By s. 7 (1) of the Act of 1945, Where a house has and whether, under that section, an adjournment t 
o th constructed under . . . a licence granted for the purposes — be fixed of which the court will give noti 
arap Defence Regulation ... and the licence ... has been rh Cee ee ee : 
vie granted subject to any condition limiting the price for which the was an adjournment of the earlier hearing wl 
all hou may be sold... any person WhO: . |.) SENS.) 2... thn COUNSI Cartuy t Sharp, K.C., and | 
ail us for a vreater price than the price so limited . . . shall be father : Lye in Da for the mother. 
{ th lable on summary conviction to a fine . . .’ The Act further SOLICITOI Nici n. Graha ] for H 
Phe provides that a person sells a house if he sells or agrees to sell any Birmingham: /. Wer} Roberts S Holvwell. 
interest in it, Reported by R. C. CaLtspurn, Esq., Barrister-at-Law 
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OBITUARY Wills and Bequests 


Mr. J. W. Lane, solicitor, of Dublin, left 424,533. 
ae 5 gTO ae : , . 1 . 
Mr. T. BARTON Ir. H. L. Reddish, retired jicitor, of Rugby, left 414 | 
| 








Mi lilney Barton president of Bournemouth Law Society ith net pers altv, 414.434 
in 1926 and 1927, died on 23rd September, aged eighty-four ' 
He was admitted in 1887 and for twenty-five years was one of ANT ATI ~“NTO ry - 
the Official hRece ‘ in Bankr 4 for Salisburt Yeovil and RECENT LEGISLATION 
Dorchester districts. He retired in 1929 STATUTORY RULES AND ORDERS, 1947 
: No. 2117 Aliens Order in Council September 13. 
Mr . €. CROCKFORD oP al a > 
M L.. : KFORI No. 2112 National Insurance (Approved Societies) Regulations 
. : : i ss I 
Mr. Leslie Charles Crockford, senior partner of Messrs. Wells ani Nn 2 September 27 
] lcitors. o AT syhar ed 7+] september ved : — PA . . ' - . ” 
jae = eee died on 27th Ea rs —_— No. 2091. Safeguarding of Industries (Exemption) (N ] 
ixty Hie was admitted in 1913 Orde September 30 
Ar f tl ibove may be obtained from t Publishing Depart: 
4 TTVUIRNGE 7 rr al 
} } NI ~ e¢ + RR « Chance : condor C2 
NOTES AND NEWS L.S.S., Ltd., 88/90, Cha Lane, London, W 
Notes aa mlm IG . 
COURT PAPERS 
The usual monthly meeting of the director f the Law . " . — . ; , areeees 
erases Sart ee ie SUPREME COURT OF JUDICATURE 
Association was held on 6th October, 1947, with Mr. John Venning ARS , xe al 
. , ; MICHAELMAS SITY iS. 19 
in the i] The other directors present were Messrs. ( \ NCHA LA At +4 ¥ ¥ 
ape ‘ HIGH COUR ) STI HANCERY ) 
Dawson, W. Alan Gillett, H. T. Traer Harris, G. D. Hugh J HIGH COURT OF JUSTICE—CHANCERY DIVISIO 
S Hey Pitt Frank $ Pritchard and the Secretary Mr. Justice Vaisi 
Mr. Andrew H. Morton. A sum of £417 5s. was voted in relief Mot gg et oy 

> meenel . 1 } : B rupt Motior i jankruptcy | yment Summon 
) s¢ ; ipplicants m other venera yUSines was I 
of de Ing applicant and ther ven i 1 l va Mor ot rere. snl end 13th Mowe 
transacted lay <Ut! 

lst D i 
lL) nal Court in Bankruptcy w it on Mondays, 27th Oct 
LAW STUDENTS’ DEBATING SOCIETY i OE Se DOS Se ee ; 
The 1 session of the Societ mmenced h a meet 
held at The Law Society’s Court | on Tu 7th Octobe G Mr. Just GH 
1947 (¢ man, Mr. | H. N Lewi the moti \ Cl S G \ 
x ~ ( } i lut Sum 
That dix of Eu 1 to t ) political j ; \i : l 
Vita wa ) fou I there \ - 
eichtec embe d two present \ S 
The f ll debate wil place du October Th | I 5 
Law Sk . Court Room. at 7 ip.m Lue F ?] October o xt , 
ul 1 A ha \ hat the um of womet! é 
meen Mr. J. M. Shaw, MA ' — Ir. Justice Wynn Parry w t for the disposal of the Witness 
{ eq iv IS thout justi { Puesda 25th October , 
Chair Mr. B. Greenby That tl i f ¢ val 1 } : | 
Pyot l Ltd High 1 H / 947 1 K.B. 130 
(; | M Ix 
. ! led 
a (i¢ wmicd 
( YI ( } 
Moti 5 ( I P lure Sum 
SOLICITORS BENEVOLENT ASSOCIATION Furt Considerati I \ irned rst 
The a ial general meeting of members was held at 60 Car A ee nner Boe oe og 
~ . ‘ l \dpourne Sumn 
Street London, on tt Ist October 19047 \I \ | IXing iatinne as ‘ rm Su 
Stephe Chairman fe LO4e 947) presided and extended a | | e tal 23rd O 
hearty ome to ¢ I \\ Mackenzie Smit President ( N tth a 18th | er 
, } ; t ’ y 
of The Society, tha him for his ki 1 S| £ Mr. Just lENKINS 
the ti to attend the meeti Colonel s le omith 1 t Witn List 
] | N ) t \ ness 
thanked t cha an for his 1 i Ss and i vas glad t 
show interest in the Asso i of w iad bee 
member man ul ( | I PPEAIT AND HIGH COURT OF JUSTICI 
\NCERY DIVISIOD 
In moving the adoption of tl innual report and accounts CH DIVI : 
which had been circulated), the chairman referred to the Kot Ix S ATTENDAN( X 
substantial increase in membership, over 600 new members EMERGENCY \PPI Ir. Just 
having been admitted during the yeat Legacies received since Dat Kot URT | \ \ISE\ 
the last annual meeting had amounted to £25,000, and the Mon., Oct. <0 Mr. Andrew Mi begets Mr. Blaker 

: eae : no. f | : | >] Jone Blaker Andrew 
generous support given annually by The Law Society and many : : 

: ! ’ : . Wi 22 Reader ind Jones 
of the provincial aw Soci ties had been continued This co “nee 33 Ha lon nore 
operat vas greatly valued Grants and annuities distributed Pri 4 as Re ° ae 
to 374 beneficiaries during the twelve mont amounted to Sat 25 Blal H Farr 

7 ) mi cl f Oo | ) educ Ol } > 
£27, Ol and included £1,000 for childret ducation and Gani A Grour B 
Craming Dat Mr. Justice Mr. Justi Mr. Justice Mr. Ju 


Mr. G. I Longrigg $6 BL M.A of Bath (vice-chairman ROXBURGH Wynn PARR’ ROMER JENI 


seconded the adoption of the report and accounts, and Mr John Von-Wit | 
Venning, M.C., M.A., spoke appreciatively of the Association’s M Oct. 20 Mr. Hay Mr 


Reader Mr. Jones Mr. Andrews 
Fart H 
| I 


work and congratulated the Board on a most successful year I 21 L\ Reader Jor 
Mr. T. S. Curtis (London) proposed a hearty vote of thanks Wed 22 Blaker ar! Hay Rea 
to Mr. King-Stephens, who had had an eventful year of office Thur ah omega me Sa a 

. rr [ . } 4 i Lnare\ CCT il 
and had worked very hard This was seconded by Mr. C. H ri ae J aa 
. . . Sat 25 Reader Jone Andrew Blal 
Culross (London) and carried with acclamation 


At the Board Meeting which followed the annual meeting ; 

; . > aie ; SO ‘ITORS'’ OURN ore 

Mr. Henry P. Gisborne, J.P., of London, Lieut.-Colonel Benjamin THE SOLICITOR J RNAI 

Arkle, M.C., of Liverpool, and Mr. Cyril Highway, of Birmingham, Editorial, Publishing and Advertisement Offices: 88--90, Chancery 
| Lane, London, W.C.2. Telephone: Holborn 1403. 


were elected directors 
Annual Subscription : Inland, £3; Overseas, £3 5s. (payable y« arly, 


Membership of the Association is open to all solicitors on the 
Roll for | ngland and Wak The annual subscription (minimum half-yearly or quarterly in advance 
is one guinea, life membership ten guineas Full information Advertisements must be received first post Tuesday. 
will gladly be given by the Secretary, at 12 Cliffords Inn, Fleet Contributions are cordially invited and should be accompanied by 
tre E.C.4 the name and address of the author (not necessarily for publication 











